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National Aeronautics and

Space Administration

Washington, DC 20546

Procurement Class Deviation
PCD 15-04A
May 18, 2016
UPDATE PIC 15-04 — CERTAIN FUNDING RESTRICTIONS

 IN NASA’S APPROPRIATIONS ACTS

PURPOSE:  To update PIC 15-04, issued on April 7, 2015, to recognize the funding restrictions now included in the FAR as well as to continue the funding restriction in section 743 of the Consolidated and Further Continuing Appropriations Act of FY 2015, Public Law 113-235.  Section 743 applies to all entities that restrict whistleblowing by their contractors or by their employees.  No funds appropriated or otherwise made available by Pub. L. 113-235 or any other Act may be awarded to such entities.

BACKGROUND:  This Revision A to PIC 15-04 removes coverage and guidance for the following Appropriation Acts restrictions on funding because that coverage is now included in the FAR via FAC 2005-85 (Ref. FAR Case 2015-85):

(1) Consolidated and Further Continuing Appropriations Act of 2012, Pub. L. 112-55.

(2) Consolidated and Further Continuing Appropriations Act of 2013, Pub. L. 113-6.

(3) Consolidated Appropriations Act of 2014, Pub. L. 113-76.

Section 743 of the Consolidated and Further Continuing Appropriation Act for FY 2015.  Coverage on section 743 remains in effect until incorporated in the FAR or until the appropriation expires.  This requirement applies to similar restrictions contained in subsequent appropriations.  Moreover, the prefix for this class deviation is changed from “PIC” to “Procurement Class Deviation (PCD)” in accordance with the Headquarters Office of Procurement’s Operating Guide for Developing and Publishing Procurement Regulations and Policy.

ACTIONS REQUIRED BY CONTRACTING OFFICERS / GUIDANCE:  Contracting officers (COs) shall include the provision at NFS 1852.209-76 (Deviation) in all solicitations when the award is expected to exceed the simplified acquisition threshold.  The requirement for a representation is not available on certain actions such as modifications or orders under existing contracts, simplified acquisitions, or transactions using a purchase card.  However, funds appropriated by any Act or otherwise made available cannot be used when the CO or cardholder knows that an entity imposes whistleblowing restrictions on its employees or its contractors.  Depending upon the status and schedule of open solicitations, COs shall consider amending such solicitations to include the new representation at NFS 1852.209-76.  Regardless of the solicitation requirements, COs shall ensure that the contractor selected for award meets the restrictions of section 743 of Public Law 113-235 or subsequent appropriations containing a similar restriction before obligating funds provided under this section.  Finally, COs shall process any Agency actions arising under the funding restrictions with the Acquisition Integrity Program (“AIP”), following the guidance at NFS 1809.408 for submission, content and internal Agency coordination.
EFFECTIVE DATE:  This PCD is effective as dated and shall remain in effect until rescinded or superseded by coverage in the FAR (Ref. FAR Case 2015-012) or incorporated into the NFS.
CANCELLATION:  This PCD supersedes PIC 15-04 in its entirety.
HEADQUARTERS CONTACT:  Todd Lacks, Contract and Grant Policy Division, Office: (202) 358-0799, Email: todd.lacks@nasa.gov.
               /s/    
William P. McNally

Assistant Administrator for Procurement

Enclosure

PART 1852

SOLICITATION PROVISIONS AND CONTRACT CLAUSES

(Revised May 18, 2016)

*
*
*
*
*
1852.209-76  Representation by Entities Regarding Restrictions of Whistleblowing.
As prescribed in PCD 15-04A, Actions Required by Contracting Officers / Guidance section, the contracting officer shall insert the following provision:
REPRESENTATION BY ENTITIES ON RESTRICTIONS OF WHISTLEBLOWING
(MAY 2016)
(DEVIATION)


(a)  In accordance with sections 743 of the Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. 113-235, none of the funds appropriated or otherwise made available by this Act or any other Act may be available for obligation on a contract with an entity that (1) Requires employees or contractors of such entity seeking to report waste, fraud, or abuse to sign internal confidentiality agreements or statements prohibiting or otherwise restricting such employees or contractors from lawfully reporting such waste, fraud, or abuse to a designated investigative or law enforcement representative of a Federal department or agency authorized to receive such information.



(2)  The limitation above shall not contravene requirements applicable to Standard Form 312, Form 4414, or any other form governing the nondisclosure of classified information that a Federal department or agency has issued.


(b)  The offeror represents that — 

It does [ ] does not [ ] require its contractors or its employees to sign internal confidentiality agreements or statements prohibiting or otherwise restricting such employees or contractors from lawfully reporting such waste, fraud, or abuse to a designated investigative or law enforcement representative of a Federal department or agency authorized to receive such information.

(End of provision)

*
*
*
*
*
Part 1852—Solicitation Provisions and Contract Clauses

SUBPART 1852.301—CLAUSE MATRIX

(Revised April 28, 2016[DATE])


Key:

	P or C
	Provision or Clause
	FP SUP
	Fixed-Price Supply
	CR CON
	Cost-Reimbursement Construction

	*
	* indicates the clause flows-down to subcontracts
	CR   SUP
	Cost-Reimbursement Supply
	T&M LH
	Time & Material/Labor Hour



	UCF
	Uniform Contract Format Section
	FP R&D
	Fixed-Price Research and Development
	A&E
	Architect-Engineering

	IBR or FT
	 Indicates whether the clause may be incorporated by reference (IBR) or must be used in full text (FT). 
	CR R&D
	Cost-Reimbursement Research and Development
	ID DEL 
	Indefinite Delivery



	Fill-in
	“X” indicates the clause requires text to be filled-in by the CO.  
	FP SVC
	Fixed-Price Service
	TRN
	Transportation



	Mod or Sub
	 “X” indicates the CO is authorized to make specific modifications to the clause or to use the clause on a "substantially as stated/substantially the same as basis.   
	CR SVC
	Cost-Reimbursement Service
	SAP


	Simplified Acquisition Procedures

	
	
	
	
	CI
	Commercial Item

	App Dev
	“X” indicates the clause has an approved deviation.  The PCD authorizing the deviation is listed.
	FP CON
	Fixed-Price Construction
	Clause application
	R = Required


A = Required-When-Applicable

O = Optional


	Clause/

Provision 

Number
	Title
	Date
	Prescribed In
	P 

or 

C
	UCF 


	IBR 

or 

FT
	Fill

In
	Mod 

or 

Sub
	App Dev
	FP SUP
	CR SUP  
	FP R&D 
	CR R&D
	FP SVC
	CR SVC
	FP CON
	CR CON
	T&M LH
	 A&E
	ID

DEL 
	TRN 
	SAP 
	CI 

	1852.209-74

(Deviation)

	Certification by Offerors regarding Federal income tax filing and Federal income tax violations.
	(APR 2015)

(Deviation)
	PCD 15-04
	P
	K
	FT
	
	
	Yes, PCD 15-04
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	
	

	1852.209-75

(Deviation)

	Representation by Corporations Regarding an Unpaid Delinquent Tax Liability or a Felony Conviction under any Federal Law.
	(APR 2015)

(Deviation)
	PCD 15-04
	P
	K
	FT
	
	
	Yes, PCD 15-04
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	
	

	1852.209-76

(Deviation)

	Representation by Entities on Restrictions of Whistleblowing
	(APR 2015[MAY 2016])

(Deviation)
	PCD 15-04[A]
	P
	K
	FT
	
	
	Yes, PCD 15-04[A]
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
	A
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