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August 1, 2014
CLASS DEVIATION to FAR 52.232– PROVIDING ACCELERATED PAYMENT

 TO SMALL BUSINESS SUBCONTRACTORS
PURPOSE:  This deviation implements the temporary policy provided by OMB Policy Memorandum M-12-16, Providing Prompt Payment to Small Business Subcontractors, dated July 11, 2012, which is designed to accelerate payment from Federal prime contractors to their small business subcontractors.  

BACKGROUND:  On July 11, 2012, OMB issued Policy Memorandum M-12-16, Providing Prompt Payment to Small Business Subcontractors.  The OMB policy has been extended via Memorandum M-13-15, dated July 11, 2013 and M-14-10, dated July 10, 2014.  The memoranda direct that agencies should, to the full extent permitted by law, temporarily accelerate payments to all prime contractors, in order to allow them to provide prompt payments to small business subcontractors.  While this temporary policy is in effect, agencies are required to encourage prime contractors to pay small business subcontractors on an accelerated timetable to the maximum extent practicable.  

The FAR Council developed a three-pronged approach to implement the policy:

1. For existing contracts, contracting officers are asked to communicate the policy to contractors and encourage their voluntary cooperation and participation.  All prime contractors will receive accelerated payment from the Government and are encouraged to, in turn, pay their small business subcontractors on an accelerated basis.
2. For current solicitations and future contracts, the FAR Council developed the enclosed clause to require prime contractors to pay small business subcontractors on an accelerated timetable to the maximum extent practicable.  

3.  A FAR case has been opened and a team has been assigned to analyze and make recommendations for FAR changes aimed at improving payments by primes to small business subcontractors. 

To assist in expediting contractor payments to small business subcontractors, NASA is providing accelerated payments to all prime contractors after receipt of a proper invoice and all proper documentation while also maintaining necessary NASA internal controls.  

GUIDANCE:  Effective immediately, contracting officers shall use the attached clause to require prime contractors to pay small business subcontractors on an accelerated timetable to the maximum extent practicable.  Accordingly, contracting officers shall insert the clause at 52.232-99 (Aug 2012)(DEVIATION) in all new solicitations and resultant contracts after the date of this PIC and, to the extent feasible, amend existing solicitations to insert the clause at 52.232-99 (Aug 2012)(DEVIATION).  By mutual agreement of the parties, contracting officers may modify existing contracts to insert this clause in accordance with FAR 1.108(d). The requirement for consideration is met when the contractor accepts the clause, FAR 52.232-99, in their contract in exchange for accelerated payment from the Government.  

Contracting officers shall communicate the Federal policy and encourage participation of existing contractors, on a case-by-case basis, where such action is likely to generate positive results.  For example, contracting officers may notify contractors with large dollar value contracts or those with a large number of small business subcontractors.  To avoid duplication, centers may elect to send one letter which references many contracts.  The attached sample letter may be used to inform existing contractors of the policy information.  The FAR Council will also be publishing a Federal Register Notice in the coming weeks, and existing contractors may be pointed to that source for information.  Contracting officers are required to encourage accelerated payments to small business subcontractors regardless of whether current contracts are modified to include the clause. 

Because OMB will request data on Agency efforts, contracting officers shall notify the HQ POC noted below, via e-mail with contract number and modification date, when existing contracts are modified to include the clause.  General, anecdotal information on Center efforts in this regard will be collected during upcoming Procurement Policy calls. Therefore, center policy representatives should establish a local process for collecting information about how contracting officers are encouraging existing contractors to accelerate their payments to small business subcontractors.  

EFFECTIVE DATE:  This PIC is effective as dated and shall remain in effect until it is incorporated into the FAR or NASA FAR Supplement or is otherwise rescinded.

PROVISION AND CLAUSE CHANGES:  Clause 52.2232-99 is added.  NFS Matrix update enclosed.
CANCELLATION:  This PIC supersedes PIC 12-06A.
HEADQUARTERS CONTACT:  Leigh Pomponio, Contract Management Division, 202-358-0592, email: leigh.pomponio@nasa.gov.

       /s/
William P. McNally

Assistant Administrator for Procurement
Enclosure
NFS Matrix Update
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52.232-99, Providing Accelerated Payment to Small Business Subcontractors

(AUG 2012)(DEVIATION)

The contracting officer shall insert the following clause in all solicitations and resultant contracts.

PROVIDING ACCELERATED PAYMENT TO SMALL BUSINESS SUBCONTRACTORS 

This clause implements the temporary policy provided by OMB Policy Memorandum M-12-16, Providing Prompt Payment to Small Business Subcontractors, dated July 11, 2012.

(a)
Upon receipt of accelerated payments from the Government, the contractor is required to make accelerated payments to small business subcontractors to the maximum extent practicable after receipt of a proper invoice and all proper documentation from the small business subcontractor.

(b)
Include the substance of this clause, including this paragraph (b), in all subcontracts with small business concerns.

(c) 
The acceleration of payments under this clause does not provide any new rights under the Prompt Payment Act.

DRAFT LETTER FOR PRIME CONTRACTORS

OMB Memorandum M-12-16, Providing Prompt Payment to Small Business Subcontractors (July 11, 2012) establishes the Administration’s initiative to accelerate Federal payments to prime contractors, so that prime contractors can, in turn, expedite payments to their small business subcontractors.  Faster payments to small business subcontractors can improve their cash flow and provide the capital resources needed to expand their business opportunities.  This can lead to a stronger supplier base that supports Federal prime contractors in meeting the needs of their Federal customers in a timely and cost-effective manner.  The Memorandum is at http://www.whitehouse.gov/sites/default/files/omb/memoranda/2012/m-12-16.pdf.  

In accordance with the one-year temporary policy established in the OMB Memorandum,  NASA has taken steps to make payments under the contract as soon as practicable, with the goal of paying your company within 15 days.  As a prime contractor, we strongly encourage you to accelerate payments to your small business subcontractors under your existing contracts to the maximum extent practicable. 

The Federal Acquisition Regulatory Council (FAR Council) has recommended that Federal agencies issue deviations to the FAR which permit immediate incorporation of the policy outlined in OMB Memorandum M-12-16 in solicitations and resultant contracts, while the Council considers proposing permanent FAR changes through the rule-making process.  For future contracts, NASA will begin using a new contract clause, pursuant to a deviation, that will require prime contractors, upon receipt of accelerated payments from the Government, to make accelerated payments to small business subcontractors to the maximum extent practicable after receipt of a proper invoice and all proper documentation from the small business subcontractor.  The FAR Council has opened a case to undertake a rulemaking and obtain public comment to further implement OMB’s policy.

We appreciate your consideration and cooperation in this important matter. 

