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SAFETY AND HEALTH PLANS, CLASS DEVIATION TO
NFS 1823.7001, NFS 1836.513, FAR 36.513, AND ALTERNATE I OF FAR CLAUSE 52.236-13
PURPOSE:  This class deviation implements a proposed revision to the NFS which provides options for obtaining a Safety and Health Plan in a NASA procurement.  This change will reduce transaction costs for competitive procurements without compromising any aspect of NASA’s safety and health program as it applies to contractors.  Proposed policy to implement this change was coordinated with NASA Centers, the Office of the General Counsel, and the Office of Safety and Mission Assurance, and is being processed as a part of the NFS rewrite for a permanent change to the NFS.  In order to obtain the benefits of this efficiency as soon as possible, the proposed policy is being implemented through this class deviation.  
 
BACKGROUND:   NFS 1823.7001, NASA solicitation provisions and contract clauses, requires the use of the provision at 1852.223-73, Safety and Health Plan, whenever the clause at 1852.223-70, Safety and Health, is included in solicitations and contracts.   The Safety and Health clause at 1852.223-70 and the provision at 1852.223-73, Safety and Health Plan, are required when one or more of the following conditions exist:
  (1) The work will be conducted completely or partly on premises owned or controlled by the Government.

  (2) The work includes construction, alteration, or repair of facilities in excess of the simplified acquisition threshold (SAT).

  (3) The work, regardless of place of performance, involves hazards that could endanger the public, astronauts and pilots, the NASA workforce (including contractor employees working on NASA contracts), or high value equipment or property, and the hazards are not adequately addressed by Occupational Safety and Health Administration (OSHA) or Department of Transportation (DOT) regulations (if applicable).

  (4) When the assessed risk and consequences of a failure to properly manage and control the hazard(s) warrants use of the clause.

The provision at 1852.223-73, Safety and Health Plan, requires all offerors to submit a detailed Safety and Occupational Health Plan (Plan) as part of their proposal.  Each offeror must submit a plan for evaluation even if the Plan will not be a discriminator or evaluation factor in the selection decision.  In some cases, it may not be necessary to obtain a plan from all the offerors and may be more efficient to only obtain the Plan from the awardee after contract award but before commencing work.  In such cases, company bid and proposal costs are reduced thereby reducing costs to the Government as well as the Government’s effort to evaluate multiple plans, thereby reducing both evaluation time and costs.  

The NFS does not currently provide a method to obtain the Plan after the contract is awarded.  NFS 1836.513 precludes NASA’s use of the clause at 52.236-13, Accident Prevention, with its Alternate I which provide the means to require a Plan after award but before commencement of work.   

Currently NFS 1836.513,  Accident Prevention, directs the CO to use the clause at 1852.223-70, Safety and Health, instead of FAR clause 52.236-13, Accident Prevention, and its Alternate I.  
With this deviation, the CO now has the option to use FAR 52.236-13, Accident Prevention, and its Alternate I whenever a Plan is required and the Plan will submitted after contract award for approval.  Additionally, the CO is authorized to provide additional direction to the Contractor in paragraph (f) of the clause concerning when the Plan is due, if the Contractor is authorized to start work prior to approval of the Plan, and any limitations on the work the Contractor may perform prior to the Plan’s approval, e.g., the Contractor may be limited to performing only phase-in services.  
This deviation saves contractor transactional costs by limiting the requirement for offerors to submit Plans to situations where the Source Selection Authority (SSA) has determined that a Safety and Health Plan must be evaluated as part of the competition because it is a key discriminator in the selection decision.  It will also save the Agency transactional costs by requiring the review of fewer Safety and Health Plans during the selection process.  The deviation also gives the CO flexibility to require the Plan as a contract deliverable under any contract where a Plan is necessary to protect NASA’s workforce and high-value equipment.  Additionally, the CO has the flexibility to select the appropriate timeframes for delivery of the Plan, allowing sufficient time for review by safety and health officials and limiting Contractor performance appropriately until an approved Plan is incorporated into the contract.  

 

GUIDANCE:  When the Source Selection Authority (SSA) determines that the Safety and Health Plan is a key discriminator in the selection decision and must be evaluated as part of the selection process, the CO shall insert the provision at 1852.223-73 into the solicitation.  When a Safety and Health Plan is required, but will not be a key discriminator in source selection, the CO shall insert the FAR clause at 52.236-13 with its Alternate I to obtain and evaluate the Safety and Health Plan as a deliverable from the Contractor after contract award.  
The revised NFS 1823.7001, NASA solicitation provisions and contract clauses, is provided below:

 (c) The contracting officer shall insert the provision at 1852.223-73, Safety and Health Plan, in solicitations above the simplified acquisition threshold when the work will be conducted completely or partly on a Federally-controlled facility and the safety and health plan will be evaluated in source selection as approved by the source selection authority. This provision may be modified to identify specific information that is to be included in the plan.  After receiving the concurrence of the center safety and occupational health official(s), the contracting officer shall incorporate the plan as an attachment into any resulting contract.  The contracting officer shall insert the provision with its Alternate I, in Invitations for Bid.

 (d) The contracting officer shall insert FAR clause at 52.236-13 with its Alternate I in solicitations and contracts when the work will be conducted completely or partly on a Federally-controlled facility and a Safety and Health Plan will be reviewed after award as a contract deliverable.   The contracting officer may modify the wording in paragraph (f) of Alternate I to specify:
(1) When the proposed plan is due and 

(2) Whether the contractor may commence work prior to approval of the plan; or

(3) To what extent the contractor may commence work before the plan is approved. 
The requiring activity, in consultation with the cognizant health and safety official(s), will identify the data deliverable requirements for the safety and health plan.  After receiving the concurrence of the center safety and occupational health official(s), the contracting officer shall incorporate the plan as an attachment into the contract.
EFFECTIVE DATE:  This PIC is effective as dated and shall remain in effect until it is incorporated into the NFS or is otherwise rescinded.
PROVISION AND CLAUSE CHANGES:  The prescription to the NFS provision at 1852.223-73, Safety and Health Plan, and the FAR clause at 52.236-13 with its Alternate I.
HEADQUARTERS CONTACT:  Marilyn E. Chambers, Contract Management Division, 202-358-5154, email: marilyn.chambers@nasa.gov.  
        /s/      
William P. McNally
Assistant Administrator for Procurement

