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EXCEPTIONS TO THE FIVE-YEAR PERIOD OF PERFORMANCE LIMITATION 

PURPOSE:  This Procurement Notice (PN) revises NASA FAR Supplement (NFS) 1817.204 to delineate circumstances where the 5-year period of performance limitation does not apply.

BACKGROUND:  A review was conducted of the deviation requests submitted for approval to the Assistant Administrator for Procurement.  As a result of the review it was determined that some improvements could be made to increase flexibility and reduce approvals in NASA’s procurement process.  Specifically, NFS 1817.204(e)(2) is being revised to outline the following circumstances where the 5-year period of performance limitation does not apply:

1. Acquisitions for design, development, test, and evaluation (DDT&E) of end-item system developments and/or hardware production efforts that require more than five years for Phase A through Phase D, and acquisitions for DDT&E of end-item system developments and hardware production efforts that require more than five years for Phase A through Phase F.
2. Phase-in periods up to 90 days (for a total period of performance of five years plus up to 90 days for the phase-in).
3. Acquisitions for services for periods up to 6 months as provided by FAR Clause 52.217-8.

ACQUISITIONS AFFECTED BY CHANGES:  This requirement is applicable to all solicitations issued and contracts awarded after the effective date of this PN.  Exception 3 above may be used under existing contracts provided the clause is included in the specific contract.

ACTION REQUIRED BY CONTRACTING OFFICERS:  Contracting personnel shall consider the period of performance limitations for supplies and services in FAR 17.204 and the exceptions in NFS 1817.204 during acquisition planning.

CLAUSE CHANGES:  None.

PARTS AFFECTED:  Parts 1817.

TYPE OF RULE AND PUBLICATION DATE:  These changes do not have a significant effect beyond the internal operating procedures of NASA and do not have a significant cost or administrative impact on contractors or offerors, and therefore do not require codification in the Code of Federal Regulations (CFR) or publication for public comment.

HEADQUARTERS CONTACT:  Marilyn J. Seppi, Contract & Grant Policy Division; 202-358-0447, email: marilyn.seppi-1@nasa.gov.
              /s/
William P. McNally

Assistant Administrator for Procurement 

Enclosures

 

DISTRIBUTION LIST:
PN List 

PART 1817
SPECIAL CONTRACTING METHODS 
Subpart 1817.1--Multiyear Contracting
 *  *  *  *  *
Subpart 1817.2--Options
1817.200  Scope of subpart.
FAR Subpart 17.2 applies to all NASA contracts.

1817.203  Solicitations.  


(g)(2)  The procurement officer is authorized to approve option quantities greater than 50 percent.

1817.204  Contracts.


(e)(1) The 5-year [period of performance] limitation (basic plus option periods) applies to all NASA contracts regardless of type and other procurement award instruments, except as stated in (e)(2).  This includes agreements (e.g. basic ordering agreements, blanket purchase agreements), interagency acquisitions, and orders placed under agreements or awarded under a Federal Supply Schedule or other indefinite delivery/indefinite quantity contracts awarded by other agencies.  See 1816.505-71 for limitations on the ordering period of task and delivery order contracts.



(2) The 5-year [period of performance] limitation in paragraph (e)(1) does not apply to [the following circumstances:




(i)  A]acquisitions for the design, development, test, and evaluation (DDT&E) of end-item systems development [and/]or hardware production.  The period of performance for DDT&E should be consistent with the time needed to complete system development or [for] hardware production efforts to perform Phase A (concept studies, concept & technology development phase), Phase B (preliminary design & detailed engineering/technology completion phase), Phase C (final design, components/systems fabrication and testing phase), and Phase D (system assembly, integration, testing, and launch phase),  The 5-year limitation in paragraph (e)(1) applies to acquisitions involving Phase E (systems and mission operations, sustaining engineering, maintenance support), and Phase F (close-out/decommissioning efforts).  Contracting officers shall procure  [It is NASA policy to procure] Phase E and F efforts separately [from Phase A through D] to allow for the maximum number of industry opportunities [to compete for awards] for competition so long as awards to different contractors will not pose critical integration risks to NASA.  If [For those acquisitions where it is justified to procure] Phases A through F are acquired in a combined acquisition D or A through F and the period of performance is expected to exceed 5 years, then a deviation is [not] required in accordance with NFS 1817.2(e)(5) [if the period of performance is approved as part of the original acquisition plan and the work included in the scope of the contract].


(3)  The 5-year period of performance limitation in paragraph (e)(1) does not apply to the following two periods as provided in a particular acquisition solicitation and resultant contract:




(i[i])  Phase-in periods of up to 3 months[90 days] where required for the efficient transition of contracting activities for a period that is concurrent with the predecessor contract in accordance with the use of FAR Clause 52.237-3, Continuity of Services. [Phase-in periods may be in addition to the 5-year period of performance limitation.] 




(ii[i])  Periods of up to 6 months [beyond the 5-year period of performance limitation]when permitted by FAR Clause 52.217-8, Option to Extend Services, for unplanned, unforeseen circumstances or events that are beyond the control of the Contracting Officer, such as a protest, provided that the option is exercised consistent with the limits outlined in FAR 37.111 and 17.207(f).



[(3) Deviations are not required for the aforementioned circumstances provided the entire period of performance, to include options and phase-in periods for the acquisition are justified and approved in the original written acquisition plan or procurement strategy meeting (PSM) by the appropriate approving authority, e.g., Assistant Administrator for Procurement approval is required for PSMs held at Headquarters.  For any periods beyond those specifically permitted by (e)(2), an approved deviation addressing the requirements in (e)(5) is required.]


(4)  The program/project office and the contracting officer shall review the requirement at the mid-point of the performance period to ensure that the products or services continue to fulfill NASA’s mission needs and that the procurement award instrument continues to provide the best means of satisfying the requirement.



(5)  Requests for deviations from the 5-year [period of performance] limitation policy [or for periods beyond those permitted by (e)(2)] shall be [submitted to the cognizant analyst in the Office of Procurement, Program Operations Division for] approved[al] by the Assistant Administrator for Procurement submitted to the cognizant analyst in the Office of Procurement Program Operations Division, and.  [The deviation request] shall include justification for exceeding five years [or additional periods beyond those permitted by (e)(2).  The deviation request and other required documentation, e.g., JOFOC, synopsis, etc. shall identify the specific period of extension to the period of performance.]  At a minimum, the justification shall discuss planned future assessment of continued performance either prior to exercise of options or at the mid-term[point] of a basic contract with no options.  Evidence shall also be included showing that the extended years can be reasonably priced.  The justification shall explain why longer than a 5-year period of performance is the most prudent business course of action.  The justification shall also address how the longer period of performance will result in obtaining the best value for the Government if the supply or service is readily available in the open market by considering the current market and the uncertainties in future market conditions and by explaining why competition, which acts as a primary guarantor of best value to the Government, is not appropriate for the acquisition.
 *  *  *  *  *
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