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National Aeronautics and

Space Administration


Washington, DC 20546

Procurement Notice
PN 15-04
November 6, 2015
NASA FAR Supplement Parts 1823, 1846, and 1852, Drug- and Alcohol-Free Workforce and Mission Critical Systems Personnel Reliability Program (NFS Case 2015–N002)
BACKGROUND:  This Procurement Notice (PN) amends the NASA FAR Supplement (NFS) to remove requirements related to the discontinued Space Flight Mission Critical Systems Personnel Reliability Program and to revise requirements related to contractor drug and alcohol testing as set forth in the final rule published in the Federal Register on October 7, 2015 and effective November 6, 2015.  See https://www.federalregister.gov/articles/2015/10/07/2015-25394/nasa-federal-acquisition-regulation-supplement-drug--and-alcohol-free-workforce-and-mission-critical. 
ACQUISITIONS AFFECTED BY CHANGES:  Solicitations and contracts exceeding $5 million in which work is performed by an employee in a “sensitive position,” as defined at 1823.570-1, except solicitations and contracts for commercial items, issued on or after November 6, 2015.
ACTION REQUIRED BY CONTRACTING OFFICERS:  Contracting officers shall use the revised NFS clause at 1852.223-74, Drug- and Alcohol-Free Workforce, in contracts and solicitations issued after the effective date November 6, 2015.
PROVISION AND CLAUSE CHANGES:  The text and prescription for the clause at 1852.223–74, Drug- and Alcohol-Free Workforce, is revised.  The clause at 1852.246-70, Mission Critical Space System Personnel Reliability Program, is removed in its entirety.  A revised NFS Clause Matrix is attached.
PART(S) AFFECTED:  Parts 1823, 1846, and 1852.

TYPE OF RULE AND PUBLICATION DATE:  The PN was published as a final rule in the Federal Register (80 FR 60552) on Wednesday, October 7, 2015.
HEADQUARTERS CONTACT:  Marilyn E. Chambers, Office of Procurement, Contract & Grant Policy Division, (202) 358-5154, marilyn.chambers@nasa.gov.
              /s/
William P. McNally
Assistant Administrator for Procurement
PART 1823—ENVIRONMENT, ENERGY AND WATER EFFICIENCY,
 RENEWABLE ENERGY TECHNOLOGIES, OCCUPATIONAL SAFETY,
 AND DRUG-FREE WORKPLACE

Subpart 1823.5—Drug-Free Workplace

*  *  *  *  *
1823.570-1 Definitions.

As used in this subpart employee and controlled substance are as defined in FAR 23.503. The use of a controlled substance in accordance with the terms of a valid prescription, or other uses authorized by law shall not be subject to the requirements of 1823.570 through 1823.570-3 and the clause at 1852.223-74.

“Employee in a sensitive position” means a contractor or subcontractor employee who has been granted access to classified information; a contractor or subcontractor employee in other positions that the contractor or subcontractor determines could reasonably be expected to affect safety, security, National security, or functions other than the foregoing requiring a high degree of trust and confidence; and includes any employee performing in a position designated “mission critical” [or performing mission-critical duties] pursuant to the clause at 1852.246-70.  The term also includes any applicant who is interviewed [tentatively selected] for a position described in this paragraph.


[“Mission Critical Space Systems” means the collection of all space-based and ground-based systems used to conduct space missions or support activity in space, including, but not limited to, the crewed space system, space-based communication and navigation systems, launch systems, and mission/launch control.

Mission Critical Positions/Duties means positions or duties which, if performed in a faulty, negligent, or malicious manner, could jeopardize mission critical space systems and/or delay a mission.]

*  *  *  *  *
1823.570-2 Contract clause.

The contracting officer shall insert the clause at 1852.223-74, Drug- and Alcohol-Free Workforce, in all solicitations and contracts containing the clause at 1852.246-70, “Mission Critical Space Systems Personnel Reliability Program,” and in other solicitations and contracts exceeding $5 million in which work is performed by an employee in a sensitive position. However, the contracting officer shall not insert the clause at 1852.223-74 in solicitations and contracts for commercial items (see FAR parts 2 and 12).

*  *  *  *  *

PART 1846—QUALITY ASSURANCE
Subpart 1846.3—Contract Clauses
1846.370 NASA contract clauses.

(a) The contracting officer shall insert the clause at 1852.246-70, Mission Critical Space System Personnel Reliability Program, in solicitations and contracts involving critical positions designated in accordance with 14 CFR 1214.5, Mission Critical Space System Personnel Reliability Program.

(b) The contracting officer shall insert the clause at 1852.246-73, Human Space Flight Item, in solicitations and contracts for human space flight hardware and flight-related equipment if the highest available quality standards are necessary to ensure astronaut safety.

*  *  *  *  *
PART 1852—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

1852.223-74  Drug- and alcohol-free workforce.
As prescribed in 1823.570-2, insert the following clause:
Drug- and Alcohol-Free Workforce (MAR 1996[NOV 2015])
(a) Definitions. As used in this clause the terms “employee,” “controlled substance,” “employee in a sensitive position,” and “use, in violation of applicable law or Federal regulation, of alcohol” are as defined in 48 CFR 1823.570-2.

[“Employee in a sensitive position” means a contractor or subcontractor employee who has been granted access to classified information; a contractor or subcontractor employee in other positions that the contractor or subcontractor determines could reasonably be expected to affect safety, security, National security, or functions other than the foregoing requiring a high degree of trust and confidence; and includes any employee performing in a position designated mission critical or performing mission critical duties.  The term also includes any applicant who is tentatively selected for a position described in this paragraph.


“Mission Critical Space Systems” means the collection of all space-based and ground-based systems used to conduct space missions or support activity in space, including, but not limited to, the crewed space system, space-based communication and navigation systems, launch systems, and mission/launch control.

“Mission Critical Positions/Duties” means positions or duties which, if performed in a faulty, negligent, or malicious manner, could jeopardize mission critical space systems and/or delay a mission.]


(b)(1)  *  *  *



(2)  [In determining which positions to designate as "sensitive," the contractor may use NASA Procedural Requirements (NPR) 3792.1, NASA’s Plan for a Drug Free Workplace, on “Testing Designated Positions" (TDPs) for Federal employees, as a guide for the criteria and in designating "sensitive" positions for contractor employees.]



(2[3]) This clause neither prohibits nor requires the Contractor to test employees in a foreign country.  If the Contractor chooses to conduct such testing, this does not authorize the Contractor to violate foreign law in conducting such testing.


(3) The Contractor's program shall test for the use of marijuana and cocaine. The Contractor's program may test for the use of other controlled substances.


(4) The Contractor's program shall conform to the “Mandatory Guidelines for Federal Workplace Drug Testing Programs” published by the Department of Health and Human Services (59 FR 29908, June 9, 1994[73 FR 71858]) and the procedures in 49 CFR part 40, “Procedures for Transportation Workplace Drug [and Alcohol] Testing Programs,[.]” in which references to “DOT” shall be read as “NASA”, and the split sample method of collection shall be used.




[(i) The Contractor shall test for the following drugs: Marijuana, Cocaine, Amphetamines, Opiates and Phencyclidine (PCP) in accordance with the Mandatory Guidelines for Federal Workplace Drug Testing Programs Mandatory Guidelines, Section 3.1, and 49 CFR 40.85.  




(ii) The contractor shall comply with the requirements and procedures for alcohol testing at 49 CFR Part 40.  




(iii) The use of a controlled substance in accordance with the terms of a valid prescription, or other uses authorized by law shall not be subject to the requirements of this clause.


(5) The contractor shall conduct post-accident testing when the contractor determines the employee’s actions are reasonably suspected of having caused or contributed to an accident resulting in death or personal injury requiring immediate hospitalization or damage to Government or private property estimated to exceed $20,000.  Upon request, the Contractor shall provide the results of post-accident testing to the Contracting Officer.]
*  *  *  *  *
1852.246-70 [Reserved] Mission Critical Space System Personnel Reliability Program.

As prescribed in 1846.370(a), insert the following clause:
Mission Critical Space System Personnel Reliability Program (MAR 1997)

(a) In implementation of the Mission Critical Space System Personnel Reliability Program, described in 14 CFR 1214.5, the Government shall identify personnel positions that are mission critical. Some of the positions as identified may now or in the future be held by employees of the Contractor. Upon notification by the Contracting Officer that a mission-critical position is being or will be filled by one or more of the Contractor's employees, the Contractor shall (1) provide the affected employees with a clear understanding of the investigative and medical requirements and, (2) to the extent permitted by applicable law, assist the Government by furnishing personal data and medical records.


(b) The standard that will be used in certifying individuals for a mission-critical position is that they must be determined to be suitable, competent, and reliable in the performance of their assigned duties in accordance with the screening requirements 14 CFR 1214.5. If the Government determines that a Contractor employee occupying or nominated to occupy a mission-critical position will not be certified for such duty, the Contracting Officer shall (1) furnish to the employee the specific reasons for its action; (2) advise the employee that he/she may avail himself/herself of the review procedures that are a part of the certification system; and (3) furnish him/her a copy of those procedures upon request.


(c) If a Contractor employee who has been nominated for (but has not yet filled) a mission-critical position is not certified, the Contractor agrees to defer the appointment to the position until the employee has had an opportunity to pursue the referenced procedures. If the employee is an incumbent to the position, the Contractor agrees, upon the request of the Government, to remove him/her from the position temporarily pending an appeal of the action under the review procedures. If any employee not certified elects not to take action under the procedures, or, if having taken action, is not successful in obtaining a reversal of the determination, the Contractor agrees not to appoint the employee to the position, or if already appointed, to promptly remove the employee.

(End of clause)

*  *  *  *  *
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