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Clarification on Joint Ventures under 8(a) Set-asides
PURPOSE:  To revise NASA FAR Supplement (NFS) 1819.805-2, Procedures, to clarify the Agency’s policy and procedures pertaining to joint ventures under 8(a) set-asides and the time the Small Business Administration (SBA) has to approve joint venture agreements.
BACKGROUND:  In February 2014, an unsuccessful offeror filed a bid protest with the General Accountability Office (GAO) challenging the offeror’s elimination from a NASA 8(a) competitive procurement.  NASA had eliminated the offeror because the SBA had not certified the offeror’s 8(a) joint venture at the time of proposal submission.  The Agency defended this elimination by relying on its interpretation of FAR clause 52.219-18, which provides that an 8(a) joint venture agreement had to be “certified” by the SBA at the time of proposal submission.
In May 2014, the GAO sustained the 8(a) joint venture’s protest.  See BGI-Fiore JV, LLC, B-409520, May 29, 2014, at http://www.gao.gov/assets/670/663740.pdf.  In its decision, the GAO, citing SBA comments and regulations, stated—

The SBA interprets the FAR provision 52.219-18 as simply requiring those 8(a) participants to the joint venture to represent that they are certified into the 8(a) program; the provision 
cannot be read to require the joint venture to be certified into the program because SBA does not certify the joint venture; rather, it approves the joint venture for the purpose of a specific award.  Further, to the extent NASA interprets FAR provision 52.219-18 as requiring certification of an 8(a) joint venture at the time of submission of proposals, SBA argues that NASA’s reading of the FAR provision would place it in conflict with the SBA’s regulations and its administration of the 8(a) program.  Such a reading presupposes a joint venture certification process, which does not exist under the 8(a) program, and the certification of joint ventures occurring prior to the submission of an offer by the joint venture, whereas the 8(a) program contemplates the approval of such agreements up to contract award.  Moreover, SBA maintains that its interpretation of its regulations must be given deference.
ACQUISITIONS AFFECTED BY CHANGES:  This revised policy is applicable to all new 8(a) set-aside acquisitions.
ACTION REQUIRED BY CONTRACTING OFFICERS:  Dissemination and compliance with the revised policy.

CLAUSE CHANGES:  None.

PART AFFECTED:  Part 1819.

TYPE OF RULE AND PUBLICATION DATE:  This change is not based on a newly enacted statute nor is it creating a new provision or clause.  This PN proposes to revise existing NFS language so that it is consistent with existing SBA regulations and the GAO’s BGI-Fiore JV, LLC decision.  Accordingly, these changes do not have a significant effect beyond the internal operating procedures of NASA and do not have a significant cost or administrative impact on contractors or offerors, and therefore do not require codification in the Code of Federal Regulations (CFR) or publication for public comment.

HEADQUARTERS CONTACT:  Todd Lacks, Contract and Grant Policy Division, (202) 358-0799, email todd.lacks@nasa.gov.
              /s/            
William P. McNally

Assistant Administrator for Procurement

Enclosure

PART 1819
SMALL BUSINESS PROGRAMS
Subpart 1819.805-2—Procedures
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1819.805-2 Procedures.

(b)(1)  *
*
*
[1819.805-2-70  Joint Ventures.

The rules governing 8(a) Program joint ventures (JV) are prescribed in 13 CFR § 124.513, with additional regulations applying to the 8(a) Program found throughout 13 CFR § 124.  The 8(a) participant(s) to an 8(a) JV shall be certified at the time of proposal submission, and in accordance with 13 CFR 124.513(e)(1), the SBA shall approve the 8(a) JV agreement prior to contract award.  Since it takes time for SBA to approve an 8(a) JV agreement, the contracting officer should notify the SBA Procurement Center Representative (PCR) when an 8(a) JV offeror submits a proposal in response to an 8(a) set-aside acquisition.  The SBA will only approve 8(a) JV agreements under 8(a) set-aside acquisitions when the 8(a) JV is the apparent successful offeror, however, contract award may be delayed if the SBA is first notified or begins the approval process too close to the anticipated date for contract award.]
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