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National Aeronautics and

Space Administration
Washington, DC 20546

Procurement Notice
PN 16-01
January 4, 2016
REVISIONS TO 1833.104, PROTESTS TO GAO
NFS Case 2015-N019
PURPOSE:  To simplify and streamline the internal agency protest procedures regarding the designated NASA official with the authority to approve contract award and contract performance when the agency receives notice from U.S. Government Accountability Office (GAO).  Specifically, NASA FAR Supplement (NFS) 1833.104, Protests to GAO, is being revised to remove the Assistant Administrator for Procurement as the designated NASA official authorized to approve contract award and contract performance when the agency receives notice of a protest to the GAO, and to include language requiring coordination with the Assistant Administrator for Procurement and Headquarters Office of General Counsel.
BACKGROUND:  After the proposed rule for the NASA FAR Supplement rewrite activity had been published in the Federal Register, an opportunity to simplify and streamline the agency’s protest procedures was identified.  FAR 33.104(b)(1) and (c)(2) establish the head of the contracting activity as the agency official that has the approval authority for contract award and contract performance when a protest is filed with the GAO.  NFS 1802.101, Definitions, defines the head of the contracting activity (HCA) as, “…for field installations, the Director or other head, and for NASA Headquarters, the Director for Headquarters Operations.  For Human Exploration and Operations Mission Directorate (HEOMD) contracts, the HCA is the Associate Administrator for HEOMD in lieu of the field Center Director(s).  For NASA Shared Services Center (NSSC) contracts, the HCA is the Executive Director of the NSSC in lieu of the field Center Director(s).”  Currently, NFS 1833.104(b)(1) and (c)(2) implement a stricter requirement by designating the Assistant Administrator for Procurement as the approval authority in such cases.  For some previous GAO protests, this stricter requirement has created confusion among contracting officers as to the proper NASA signatory for official correspondences relating to the protest.  Oftentimes, correspondences have included both the HCA and the Assistant Administrator for Procurement as signatories.  This practice has been determined to be unnecessary, redundant, time-consuming, and burdensome.  Accordingly, NFS 1833.104 is being revised to align the HCA prescribed in FAR 33.104(b)(1), (c)(2), and NFS 1802.101, and to include language requiring coordination with the Assistant Administrator for Procurement and Headquarters Office of General Counsel.
ACQUISITIONS AFFECTED BY CHANGES:  This revised policy is applicable to any new agency protests filed with the GAO, received before and after contract award.
ACTION REQUIRED BY CONTRACTING OFFICERS:  Dissemination and compliance with the revised policy.

CLAUSE CHANGES:  None.

PART AFFECTED:  Part 1833.

TYPE OF RULE AND PUBLICATION DATE:  These changes do not have a significant effect beyond the internal operating procedures of NASA and do not have a significant cost or administrative impact on contractors or offerors, and therefore do not require codification in the Code of Federal Regulations (CFR) or publication for public comment.

HEADQUARTERS CONTACT:  Todd Lacks, Contract and Grant Policy Division, 202-358-0799, email todd.lacks@nasa.gov.
             /s/         
William P. McNally

Assistant Administrator for Procurement

Enclosure

PART 1833
PROTESTS, DISPUTES, AND APPEALS
Subpart 1833.1—Protests
*
*
*
*
*
1833.104  Protests to GAO.

The Assistant Administrator for Procurement is[has] the sole authority for deciding[to decide] whether to defend a protest to GAO or to direct remedial action.  NASA personnel shall take no action to respond to or resolve any protest filed with the GAO other than in accordance with this part and other guidance provided by NASA Headquarters [(HQ)].


(a)(2)  The cognizant [HQ Office of Procurement,] Program Operations Analyst shall notify the [contracting officer (CO)]CO of protest receipt, and the CO shall immediately give notice of the protest to all interested parties.  Oral CO notices shall be subsequently confirmed in writing, and the CO shall also send a copy of the written confi[r]mation to the cognizant [HQ] Program Operations Analyst, the [HQ] Office of General Counsel (OGC), and the installation Chief Counsel.



(3)(i)  The CO shall send four copies of the protest report, consisting of the protest file, the CO’s statement of facts, and a draft memorandum of law to OGC within 20 days after GAO notification of protest receipt.  Also include a copy of the file index in electronic format.  The CO shall retain a minimum of two copies of the protest file.




(ii)  When an actual or prospective offeror requests access to a protest file, the CO shall take the following actions, except (a) and (b) are not required if already accomplished:





(a)  Send a copy of the protest file index to OGC within 10 days of receipt of the request.





(b)  Send a copy of the protest file to OGC within 15 days of receipt of the request.





(c)  With OGC’s concurrence, send the protest file and index to the requesting party to ensure delivery within 20 days after receipt of the request.




(iv)  OGC shall submit the protest file to GAO.


(4)(i)  OGC shall provide copies of the report to the protestor(s), any intervenors, and the installation Chief Counsel.


(b)(1)  The Assistant Administrator for Procurement is the approval authority for contract award.  Requests shall be processed through the cognizant Program Operations Analyst.[As part of the process to obtain approval for contract award from the head of the contracting activity (HCA), coordination with the Assistant Administrator for Procurement and HQ OGC is required.]

(c)(1)  The CO shall consult the cognizant Program Operations Analyst before terminating a protested contract.



(2)  The Assistant Administrator for Procurement is the approval authority for authorizing contract performance.  Requests shall be processed through the cognizant Program Operations Analyst..[As part of the process to obtain approval for continued contract performance from the HCA, coordination with the Assistant Administrator for Procurement and HQ OGC is required.]


(f)  The Agency may request GAO reconsideration of its decision within 10 days of issuance.  If reconsideration is appropriate, the installation Chief Counsel shall forward a draft request for reconsideration, with any additional supporting documentation, to OGC within 6 days of issuance of the GAO decision.

*
*
*
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