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National Aeronautics and
Space Administration
Washington, DC 20546-0001

Procurement Notice
PN 16-15
August 31, 2016
Clarification of Award Fee Evaluations and Payments
(NFS Case 2016-N008)
PURPOSE:  This Procurement Notice (PN) revises NASA FAR Supplement (NFS) 1816 and 1852 to clarify NASA’s award fee process by incorporating terms used in award fee contracting; guidance relative to final award fee evaluations; release of source selection information; and the calculation of the provisional award fee payment percentage in NASA end-item award fee contracts as set forth in the final rule published in the Federal Register on Monday, August 1, 2016, and effective August 31, 2016.  To view the final rule click here.
BACKGROUND:  This revision to the NFS was undertaken to clarify NASA’s award fee process.  As part of the NASA Office of Procurement internal reviews and the NASA Office of the Inspector General (OIG) audit entitled “NASA's Use of Award Fee Contracts,” Report Number IG-14-003, NASA is implementing revisions to NFS 1816 and 1852.216-77 to clarify NASA’s award fee evaluation and payment processes.
ACQUISITIONS AFFECTED BY CHANGES:  This requirement is applicable to all solicitations issued and contracts awarded on or after the effective date of the final rule, August 31, 2016.
ACTION REQUIRED BY CONTRACTING OFFICERS:  Ensure compliance with the policy as set forth in this PN.
PROVISION AND CLAUSE CHANGES:  Clause 1852.216-77 is revised to clarify how provisional award fee payments are calculated in NASA end-item award fee contracts.  In addition, NFS clause 1852.216-89 is revised to remove references to FAR clause 52.216-13, which has been deleted.  A revised NFS Matrix is attached.
PARTS AFFECTED:  Parts 1816 and 1852.

PIC or PCD CHANGES:  None.

TYPE OF RULE AND PUBLICATION DATE:  The PN was published as a final rule in the Federal Register (81 FR 50365) on Monday, August 1, 2016.
HEADQUARTERS CONTACT:  Bill Roets, Contract & Grant Policy Division; 202-358-4483, email: william.roets-1@nasa.gov.

              /s/               
William P. McNally

Assistant Administrator for Procurement 

Enclosures

DISTRIBUTION LIST:
PN List
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TYPES OF CONTRACTS
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1816.104-70



Contract type for performance-based acquisition (PBA).

*  *  *  *  *

[1816.001 Definitions.

As used in this part—


“Earned Award Fee” means the payment of the full amount of an award fee evaluation period’s score/rating.


“Unearned Award Fee” means the difference between the available award fee pool amount for a given award fee evaluation period less the contractor’s earned award fee amount for that same evaluation period.]

*  *  *  *  *
Subpart 1816.3—Cost-Reimbursement Contracts

*  *  *  *  *

1816.307  Contract Clauses.

*  *  *  *  *

(g)(1) In paragraph (g)(2)(ii) of the Allowable Cost and Payment--Facilities clause at FAR 52.216-13, the period of years may be increased to correspond with any statutory period of limitation applicable to claims of third parties against the contractor; provided, that a corresponding increase is made in the period for retention of records required in paragraph (f) of the clause at FAR 52.215-2, Audit and Records - Negotiation.

*  *  *  *  *

1816.307-70 NASA contract clauses.

*  *  *  *  *

(f)  When either FAR clause 52.216-7, Allowable Cost and Payment, or FAR clause 52.216-13, Allowable Cost and Payment---Facilities, is included in the contract, as prescribed at FAR 16.307(a) and (g), the contracting officer should include the clause at 1852.216-89, Assignment and Release Forms.

*  *  *  *  *

Subpart 1816.4—Incentive Contracts

1816.405-273  Award fee evaluations.
*  *  *  *  *


(b)  End Item Contracts.  On contracts, such as those for end item deliverables, where the true quality of contractor performance cannot be measured until the end of the contract, only the last evaluation is final.  At that point, the total contract award fee pool is available, and the contractor's total performance is evaluated against the award fee plan to determine total earned award fee.  In addition to the final evaluation, interim evaluations are done to monitor performance prior to contract completion, provide feedback to the contractor on the Government's assessment of the quality of its performance, and establish the basis for making interim award fee payments (see 1816.405-276(a)).  These interim evaluations and associated interim award fee payments are superseded by the fee determination made in the final evaluation at contract completion.  [However, if the final award fee adjectival rating is higher or lower than the average adjectival rating of all the interim award fee periods, or if the final award fee score is eight base percentage points higher or lower than the average award fee score of all interim award fee periods (e.g. 80% to 88%), then the Head of the Contracting Activity (HCA) or the Deputy Chief Acquisition Officer (if the HCA is the Fee Determination Official) shall review and concur in the final award fee determination.]  The Government will then pay the contractor, or the contractor will refund to the Government, the difference between the final award fee determination and the cumulative interim fee payments.


(c)  Control of evaluations.  Interim and final evaluations may be used to provide past performance information during the source selection process in future acquisitions and should be marked and controlled as “Source Selection Information - see FAR 3.104”.  [See FAR 42.1503(h) regarding the requirements for releasing Source Selection Information included in the Contractor Performance Assessment Reporting System (CPARS).]

*  *  *  *  *
1816.405-276  Award fee payments and limitations.
*  *  *  *  *


(b)  Provisional Award Fee Payments.  Provisional award fee payments are payments made within evaluation periods prior to an interim or final evaluation for that period.  Provisional payments may be included in the contract and should be negotiated on a case-by-case basis.  For a service contract, the total amount of award fee available in an evaluation period that may be provisionally paid is the lesser of a percentage stipulated in the contract (but not exceeding 80 percent) or the prior period's evaluation score.  For an end item contract, the total amount of provisional payments in a period is limited to a percentage not to exceed 80 percent of the prior interim period’s evaluation score[, except for the first evaluation period which is limited to 80 percent of the available award fee for that evaluation period].
*  *  *  *  *
=====================================================================

PART 1852

SOLICITATION PROVISIONS AND CONTRACT CLAUSES

*  *  *  *  *
1852.216-77  Award Fee for End Item Contracts.
As prescribed in 1816.406-70(b), insert the following clause:

AWARD FEE FOR END ITEM CONTRACTS

(APR 2012[AUG 2016])
*  *  *  *  *

(c)(1)  Base fee, if applicable, will be paid in [Insert "monthly", or less frequent period] installments based on the percent of completion of the work as determined by the Contracting Officer.



(2)  Interim award fee payments will be made to the Contractor based on each interim evaluation. The amount of the interim award fee payment is limited to the lesser of the interim evaluation score or 80 percent of the fee allocated to that period less any provisional payments made during the period.  All interim award fee payments will be superseded by the final award fee determination.



(3)  Provisional award fee payments will [insert "not" if applicable] be made under this contract pending each interim evaluation.  If applicable, provisional award fee payments will be made to the Contractor on a [insert the frequency of provisional payments (not more often than monthly) basis.  The amount of award fee which will be provisionally paid in each evaluation period is limited to [Insert a percent not to exceed 80 percent] of the prior interim evaluation score (see [insert applicable cite])[, except for the first evaluation period which is limited to [insert a percent not to exceed 80 percent] of the available award fee for that evaluation period].  Provisional award fee payments made each evaluation period will be superseded by the interim award fee evaluation for that period.  If provisional payments made exceed the interim evaluation score, the Contractor will either credit the next payment voucher for the amount of such overpayment or refund the difference to the Government, as directed by the Contracting Officer.  If the Government determines that (i) the total amount of provisional fee payments will apparently substantially exceed the anticipated final evaluation score, or (ii) the prior interim evaluation is "poor/unsatisfactory," the Contracting Officer will direct the suspension or reduction of the future payments and/or request a prompt refund of excess payments as appropriate.  Written notification of the determination will be provided to the Contractor with a copy to the Deputy Chief Financial Officer (Finance).

*  *  *  *  *

1852.216-89  Assignment and Release Forms.
As prescribed in 1816.307-70(f), insert the following clause:

ASSIGNMENT AND RELEASE FORMS

(JUL 1997[AUG 2016])


The Contractor shall use the following forms to fulfill the assignment and release requirements of FAR clause 52.216-7, Allowable Cost and Payment, and FAR clause 52.216-13, Allowable Cost and Payment (Facilities):

*  *  *  *  *
SUBPART 1852.301—CLAUSE MATRIX

(Revised July 25, 2016 [August 31, 2016])
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